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MEDICINES AND POISONS (VALIDATION) BILL 2022 
Committee 

Resumed from 30 November. The Deputy Chair of Committees (Hon Steve Martin) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 
Clause 1: Short title — 
Progress was reported after the clause had been partly considered. 
The DEPUTY CHAIR (Hon Steve Martin): Members, we are in Committee of the Whole House, dealing with 
the Medicines and Poisons (Validation) Bill 2022, and the question is that clause 1 do stand as printed. 
Hon SUE ELLERY: Just to remind the chamber, we took a fairly generous view on what we would talk about under 
clause 1 and actually talked about some of the provisions under clause 4 during debate on clause 1. I made commitments 
yesterday that I would seek further information from and raise particular matters with the relevant minister. I have done 
that, and I have some information to provide. One of the first issues raised was whether there would in future be some 
kind of proactive activity undertaken by the Department of Health to ensure that we do not find ourselves in this position 
again. I can confirm that the minister has raised that issue with the Department of Health, and it has agreed to look at 
its processes. I also undertook to raise with the minister whether we could table the second 2019 briefing note on 
amendments to the Medicines and Poisons Regulations. We have located that briefing note, and I table it. 
[See paper 1928.] 
Hon SUE ELLERY: The Medicines, Poisons and Therapeutic Goods Bill 2013 was referred to the Standing Committee 
on Uniform Legislation and Statutes Review in 2013, and I was asked yesterday whether that was the first time 
Western Australia had implemented a uniform scheme for the scheduling of medicines and poisons. I am advised 
that the Poisons Act 1964 adopted the Standard for the Uniform Scheduling of Medicines and Poisons in 1996. I was 
also asked how long methamphetamine had been a prohibited drug prior to February 2019. Methamphetamine, listed 
as methylamphetamine, was included in schedule 8 of the Poisons Act 1964 on 17 November 1971. There was 
also a question about whether any medicines or poisons had been added to schedule 4 or schedule 8 during the 
validation period. We have a list of schedule changes that I am happy to table. I draw members’ attention to the fact 
that the range of drugs on that list includes things such as cancer treatments, osteoporosis drugs, diabetes drugs and 
kidney disease drugs, so we are certainly talking about medicines, not the other end of the scale. 
[See paper 1929.] 
Hon NICK GOIRAN: At the outset I thank the Leader of the House for returning today with that supplementary 
information, including the paper that has just been tabled, which is the briefing note dated 9 July 2019. 
Hon Martin Aldridge and I can now peruse and consider that document for the first time. Noting that the clock 
continues to run, with 17 minutes left, we will do the best we can to get through the remaining issues. 
Just to confirm, with respect to the length of time methamphetamine has been a prohibited drug, the minister 
confirmed that it has been prohibited since 17 November 1971, which is a long time—longer than some of us have 
been alive. I think that reinforces the point made yesterday that, with all due respect to those who might want to 
take advantage of the commonwealth government having moved the schedule within the Poisons Standard, at the 
end of the day there can be no doubt—certainly not for Western Australians—that methamphetamine has been 
a prohibited substance since as far back as 17 November, 1971. As a result, I do not think it can be fairly put that 
the retrospective application of the bill is unreasonable. 
As I have said previously, this is a significant issue and not one that members should treat lightly. Clause 4(10) of 
the Medicines and Poisons (Validation) Bill 2022 indicates that earlier sections apply, despite section 11 of the 
Criminal Code. Section 11 of the Criminal Code is there for a very important reason: so that the rule of law can be 
applied fairly to every Western Australian, and so that every Western Australian can understand precisely the state 
of the law and abide by it. We are now saying that, notwithstanding that, a person will still be able to be charged and, 
indeed, punished as a result of activities that took place during the validation period—that being 1 February 2019 
to 19 November 2019. That is something that should happen only in the absolute rarest of circumstances; it is not to 
be seen as a precedent. 
When we discussed yesterday the notion of precedence with regard to these types of provisions overriding section 11 
of the Criminal Code, the minister mentioned that there were a couple of examples—the Biodiversity Conservation 
Act 2016 and the Business Names Act 1962. Is there any further information about acts that have sought to override 
the Criminal Code?  
Hon SUE ELLERY: No, I have nothing further to add.  
Hon MARTIN ALDRIDGE: While we contemplate these documents, I have a question on clause 4(5) and (6). 
They go to anything done or purportedly done. Subclause (6) reads — 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4111928cd38e2629695684944825890c0008f323/$file/tp-1928.pdf
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In subsection (5), a reference to the doing of anything includes a reference to an omission to do anything. 
Effectively, clause 4(5) should be read as anything done or not done, or purportedly done or purportedly not done. 
How will this be limited? If it is effectively limiting liability of something that has been done or has not been done, 
how will we limit that to this issue of scheduling and perhaps not to other matters that may be relevant?  
Hon SUE ELLERY: The first point to make is that the reason that the two clauses are separate clauses and not 
one clause is a drafting issue.  
Hon Martin Aldridge: I do not have a problem with that.  
Hon SUE ELLERY: Insofar as the legislative provisions that established those obligations and powers were 
dependant on the correct definition of the Standard for the Uniform Scheduling of Medicines and Poisons in the 
medicines and poisons regulations during the affected period, that is essentially how it is to be read and understood.  
Hon MARTIN ALDRIDGE: Are we confident that it has to be in the context of this anomaly, as the government 
describes it, and it cannot be for some other act done or not done that this will be relied upon as a defence?  
Hon Sue Ellery: That is correct.  
Hon MARTIN ALDRIDGE: The paper just tabled on the changes for schedule 4 and 8 medicines says that 
medicines are added automatically when a product is marketed in Australia or, alternatively, medicines may be 
added without a product if there is a new class of medicine. Is it the case that these are medicines that were added 
to the schedules during the validation period?  
Hon SUE ELLERY: Yes. I probably should have said that when I tabled it to make it absolutely clear. I meant 
yes. The question asked was: were any added during that period? This document that has been tabled provides the 
list of those that were added during that period.  
Hon MARTIN ALDRIDGE: I am trying to get my head around this because the problem at the end of yesterday 
is, given we are adopting the current standard and applying it retrospectively, whether there is a risk we will hold 
somebody accountable for a scheduled drug that is currently in the poisons standard that was not in the poisons 
standard during the validation period?  
Hon SUE ELLERY: I am advised by the Chief Pharmacist that this is the list. Probably for people taking some 
of these drugs, they probably do have side effects, but there is nothing in these medicines that constitutes a threat 
to society in the same way that methamphetamine does, if that was the point of the member’s question. If that was 
not the point of your question, I need you to restate it because I am not sure that I understood it.  
Hon NICK GOIRAN: Perhaps I can assist the Leader of the House. Let us take the second on the list of those drugs, 
which I understand is for cancer therapy. This was added to either schedule 4 or schedule 8 during the relevant 
period. What is the significance of having been added to the schedule? Does it then mean that it is permitted to be 
used because it has been added to the schedule? 
Hon SUE ELLERY: Yes. If that was the question that Hon Martin Aldridge was asking, then yes. I am sorry, 
I just did not understand it. The answer is yes. 
Hon NICK GOIRAN: In this particular example of the cancer therapy treatment, it is permitted by law to be used 
after a certain date. We do not know the exact date; it is not important, but we know it was during the validation 
period. What would the consequence be if a person had accessed this particular cancer therapy prior to that date?  
Hon SUE ELLERY: Perhaps I will give the answer in a kind of ordinary person’s language. If a person was using 
that drug—the second one on the list—for cancer therapy, would there be any consequences for that person using 
that drug during that period? The answer is no. Were they doing anything wrong, in the simplest terms? Were there 
any negative consequences? Was there any penalty to be paid? Was there any offence committed by the use of any 
of these during that period that we are now seeking to validate? The answer to those questions is no.  
Hon NICK GOIRAN: Since it has been added to the schedule it would be possible for a person to be charged 
with an offence related to the manufacture, prescribing or possession of this cancer therapy?  
Hon SUE ELLERY: I am advised, yes.  
Hon NICK GOIRAN: To what extent will the definitional change today have an implication on that?  
Hon SUE ELLERY: I am not able to get advice for me to describe it to you in any other way than I have. If there 
is something particular that you are looking to clarify, I will try again. I am advised that if there was a consequence 
in respect of those drugs that are attached to the misuse of drugs, there will be no consequence that flows from 
these medicines being added to the list during that time.  
Hon Nick Goiran: No adverse consequence?  
Hon SUE ELLERY: Correct. That is what I am being advised.  
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Hon MARTIN ALDRIDGE: We will stick with this cancer drug as the example. These drugs were added to the 
schedule sometime during the validation period. Let us assume they were added on 1 August as a hypothetical 
example. We are retrospectively applying the current standard for the entire validation period. So, from 1 February 
to 1 August, when that drug was not scheduled, we are scheduling it via this act. To that extent, we are departing from 
the nationally consistent scheduling for poisons and medicines because we are validating that drug from 1 February 
to 1 August. Is that correct?  
Hon SUE ELLERY: It will only be validated from when it should have been validated. If the member is asking 
whether we will validate from February a drug that became available in August, the answer is no. We are validating 
it from the period from which it should have been on the list. 
Hon MARTIN ALDRIDGE: I had some issues earlier about the definition in clause 4(2), which is about adopting 
the current standard. Is that because the schedule, which I do not have—I think it is 600 pages long—has a relevant 
date on it? Is the problem that I described a problem because the schedule provides the date from which that drug 
is scheduled? 
Hon SUE ELLERY: I am advised that updates to the schedules are released in batches. Is that the correct language? 
The standard applies until it does not—it is repealed—and the next standard, which includes the next batch of 
medicines, is added to the standard. 
Hon NICK GOIRAN: Putting aside the fact that the briefing note provided in 2019 was drafted by a senior solicitor 
and was purportedly signed off by three other senior persons before the director general and the Minister for Health 
signed off on it, the final point in the briefing note, under “Background”, states — 

Amendment is required urgently as the incorrect reference to the current Poisons Standard directly impacts 
the operation of the Medicines and Poisons Act 2014 and the Regulations, including the offences set out 
in the Act. 

In 2019, there was some sense of urgency that if we did not do this, it would materially impact the operation of the 
Medicines and Poisons Act 2014 and its regulations—particularly, the offences—but that is not really apparent from 
what was just discussed. A moment ago, the minister said that the addition of these particular matters to the schedule 
would have no adverse consequences. I accept and acknowledge, because of the discussion we had yesterday, that 
it clearly does have an impact on the Misuse of Drugs Act 1981 and, evidently, the case currently before the 
Supreme Court. How does it have an impact on the operation of the offences under the Medicines and Poisons Act 2014? 
Hon SUE ELLERY: I am conscious of the time. The honourable member will be aware that we canvassed a range 
of offences during the debate yesterday, including fraudulently writing out a prescription. That is an example that 
goes to the issue that the member just raised. 
Hon NICK GOIRAN: If a person fraudulently prescribes a drug that is not on the schedule, such as this cancer 
drug, which was not on the schedule on 1 February, would that be an offence? 
Hon SUE ELLERY: I am advised that it was not scheduled on 1 February. It was not on the schedule. 
The DEPUTY CHAIR (Hon Steve Martin): Members, the time for consideration of this bill by the committee 
has lapsed. I am now required to deal with the clauses. 
Clause put and passed. 
Clauses 2 to 4 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
HON SUE ELLERY (South Metropolitan — Leader of the House) [12.55 pm]: I move — 

That the bill be now read a third time. 
HON MARTIN ALDRIDGE (Agricultural) [12.55 pm]: I rise to make some brief remarks on the third reading 
of the Medicines and Poisons (Validation) Bill 2022. At the outset, I would like to thank the minister for the conduct 
of the committee stage of the bill and the information that was provided; it was certainly most helpful in advancing 
the consideration of this urgent matter in an expeditious way. I want to emphasise the commitment made during 
the committee stage that the Department of Health will have a good, hard look at its internal processes to make 
sure a situation like this does not arise again. I am not convinced that this problem is entirely the making of the 
commonwealth and I think that the department ought to bear an equal obligation. 
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The other matter that I want to raise is that we established that this matter became known to the government in 
June 2019. Thanks to the minister, we now have a copy of a briefing note that was provided to the then Minister for 
Health, Roger Cook, on 9 July 2019. The then minister approved the urgent drafting of regulations on 25 July 2019, 
which were, as I understand, exempt from the better regulation unit—whatever that unit does—because of the urgent 
nature of the amendment. Notwithstanding this, it took some five months, between July and November, to draft the 
regulations. Amongst them was this 27-word amendment to correct this anomaly. 
The other concern that I want to put on the record that we, unfortunately, ran out of time to fully explore, is the issue 
of the definition of the standard. During the committee stage, I raised some concern about clause 4(2), which is 
the definition of the SUSMP, through which we will adopt and retrospectively apply the current Poisons Standard. 
We were helpfully provided with a list of 18 medicines and a further 15 medicines under a class called racetams 
that were added during the validation period. Unfortunately, we ran out of time to fully explore the matter, but I still 
have some concerns about the way in which we will retrospectively apply the current standard and whether we will 
deviate from the drugs that were scheduled, consistent with the SUSMP, at any point during the validation period. 
With those few words, I conclude that the opposition remains supportive of the urgent passage of this bill. It is 
important that we validate these regulations because, as has been outlined, there could be significant ramifications 
across more than 40 pieces of legislation if the Parliament did not act on this quickly. 
I commend the bill to the house. 
Question put and passed. 
Bill read a third time and passed. 
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